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Background

This is a decision on the second renewed petition filed August 2,
2006, pursuant to 37 C.F.R. §1.183, requesting that 37 C.F.R.
§1.10 be waived so that Petitioner may receive a filing date
which precedes the date on which his application was mailed.

The application was deposited on May 21, 2005 along with a
Utility Application Transmittal sheet which bears Express Mail
label EV606078565US, a declaration, claims, an abstract,
drawings, and an Application Data Sheet (ADS).

The original petition was submitted on October 31, 2005, and was
dismissed via the mailing of a decision on November 18, 2005. A
renewed petition was filed on January 17, 2006, which was

dismissed via the mailing of a decision on March 3, 2006. It is
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noted that the present second renewed petition was accompanied by
a three-month extension of time.

With the original petition, Petitioner indicated that on May 20,
2005, at 5:55 PM, a courier who is employed by Petitioner’s law
firm (identified only as “Mr. R.”) left the firm with the above-
identified application in his bag. Mr. R. boarded the Bay Area
Rapid Transit (BART) with the intent of traveling to the post
office, so that the application could be mailed via first class
mail, so as to secure a filing date of May 20, 2005. Mr. R. then
fell asleep while on the train, and he awoke when the train
approached his stop. Mr. R. then left the patent application on
the seat of the train when he debarked. Mr. R. then suffered an
acute panic attack, and Petitioner asserted that due to this
panic attack, the courier was “not of sufficiently sound mind and
judgment to ensure in any way that the application be filed by
other means®.”

Petitioner learned of these events the following morning, at

which time the application papers were re-dated, and filed with
the USPS on May 21, 2005.

Applicable Statues and Rules

35, W.8.€:« 21(a)

The Director may by rule prescribe that any paper or fee required to be filed
in the Patent and Trademark Office will be considered filed in the Office on
the date on which it was deposited with the United States Postal Service or
would have been deposited with the United States Postal Service but for postal
service interruptions or emergencies designated by the Director.

35 U.s.C. 111 (a) (4)

FATILURE TO SUBMIT.-Upon failure to submit the fee and ocath within such
prescribed period, the application shall be regarded as abandoned, unless it
is shown to the satisfaction of the Director that the delay in submitting the
fee and oath was unavoidable or unintentional. The filing date of an
application shall be the date on which the specification and any required
drawing are received in the Patent and Trademark Office. :

37 C.F.R. § 1.10(a) (1)

Any correspondence received by the U.S. Patent and Trademark Office (USPTO)
that was delivered by the "Express Mail Post Office to Addressee" service of

1 Original petition, page 3.






