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This is a decision on the petition filed on 25 June, 2007, under
37 CFR 1.378(e) requesting reconsideration of a prior decision
which refused to accept the unintentionally delayed payment of a
maintenance fee and reinstate the above-identified patent.

The petition to accept the delayed payment of the maintenance fee
and reinstate the above-identified patent is DENIED.

BACKGROUND

On 9 March, 1993, the patent issued. The first and second
maintenance fees were timely paid. The third maintenance fee
could have been paid from 9 March through 9 September, 2004, or,
with a surcharge, during the period from 10 September, 2004,
through 9 March, 2005. Accordingly, the present patent expired on

9 March, 2005, for failure to timely submit the third maintenance
fee.

A petition under 37 CFR 1.378(c) was filed on 3 January, 2007.
The petition was granted in a decision mailed on 16 March, 2007.

A corrected decision dismissing the petition was mailed on 25
April, 2007.

The instant petition under 37 CFR 1.378(e) was filed on 25 June,
2007,

Petitioners request reconsideration in that the letter from
Koichi Arai (hereinafter “Arai”) was not an intentional decision
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by patent owner Nippon Steel Corporation (hereinafter “NSC”) not
to pay the maintenance fee in the present patent. In essence,
petitioner’s state that Arai’s role as the individual who
prepared and mailed the letter to Computer Patent Annuities
(hereinafter “CPA”) advising CPA not to pay the maintenance fee
was simply ministerial.

Petitioners state that Hidehiro Endo (hereinafter “Endo”), the
Manager, Intellectual Property, for NSC, was individual with
actual authority to determine whether or not to pay the
maintenance fee for the instant patent.

Petitioners further aver that Endo was asked in 2002 to determine
whether or not to maintain this patent in force. At the time
Endo was asked to make the decision whether or not to maintain
the patent in force, he was provided with an information form
(hereinafter “the Form”) which contained the relevant information
pertaining to the patent. After reviewing the form, Endo.
requested a technical opinion as to whether the patents should be
maintained in force. Based on the technical opinion, Endo made
the decision not to pay the maintenance fee.

Petitioners assert that Endo failed to observe, however, that the
Form was inscribed with a reference number directed to a contract
or license agreement. The inclusion of such number was an
indication that the patent was subject to a contract or license
agreement and required review of the contract or license
agreement before a decision could be made not to pay the
maintenance fee. Endo states, in his declaration, that if he had
noted the reference number he would have known that a study of
the contract or license agreement was necessary prior to making a
final decision not to pay the maintenance fee.

In essence, petitioners aver that if Endo had noted, prior to his
decision not to maintain the patent, that the instant patent was

subject to a licensing agreement or contract, he would have paid
the maintenance fee.

STATUTE AND REGULATION

35 U.S.C. § 41(c) (1) provides that:

The Director may accept the payment of any maintenance
fee required by subsection (b) of this section which is
made within twenty-four months after the six- month

grace period if the delay is shown to the satisfaction






